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Court of Appeals of the District of Columbia. 


No. 2817. 

Adelbert Harris, by His Next Friend, Albert Harris, Appellant, 

vs. 

The District of Columbia. 


a Supreme Court of the District of Columbia. 

At Law. No. 56118. 

Adelbert Harris, by His Next Friend, Albert Harris, Plaintiff, 

vs. 

The District of Columbia, Defendant 

United States of America, 

District of Columbia , ss: 

Be it remembered, that in the Supreme Court of the District of 
Columbia, at the City of Washington, in said District, at the times 
hereinafter mentioned, the following papers were filed and proceed¬ 
ings had, in the above-entitled cause, to wit: 

1 Declaration. 

Filed August 20, 1913. 

In the Supreme Court of the District of Columbia. 

At Law. No. 56118. 

Adelbert Harris, by His Next Friend, Albert Harris, Plaintiff, 

vs. 

The District of Columbia, Defendant. 

The plaintiff, Adelbert Harris, by his next friend Albert Harris, 
sues the defendant, the District of Columbia, for that, 

Whereas the plaintiff is an infant, born June 30, 1906, and there¬ 
fore files this suit by his father and next friend Albert Harris, and 
Whereas, the defendant was at the time of the commission of 
the grievances hereinafter mentioned a body corporate for munici¬ 
pal purposes by reason of the laws of the United States, and was for 
a long time prior thereto, and still is such body corporate; and 
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ADELBERT HARRIS, ETC., VS. 


A\ hereas, the defendant as such body corporate for municipal 
purposes was on, to wit, the 13th day of May, 1913, engaged in the 
business of watering certain streets and avenues of the City of Wash¬ 
ington, District of Columbia, and among others Nineteenth Street, 
Northwest, and Pennsylvania Avenue, Northwest, and for this pur¬ 
pose the said defendant had in use a number of wagons, or water 
carts, through and by means of which the said streets were being 
sprinkled with water for the purpose of cleanliness and lay- 

2 ing the dust. And there was at this time in the employ of 
the District of Columbia certain persons who were in charge 

of the watering wagons on said streets, to wit, Nineteenth Street, 
Northwest, and Pennsylvania Avenue, Northwest, on the day and 
year aforesaid, and in the process of carrying out the work assigned 
U) the aforesaid employes of watering the said streets, Nineteenth 
Street, Northwest, and Pennsylvania Avenue, Northwest, where said 
streets intersect, it was customary and usual for the employes in 
charge of said watering carts to replenish their supply of water 
whenever necessary from a certain water plug, or hydrant, located 
on the northwest corner of the intersection of Pennsylvania Avenue 
and Nineteenth Street, Northwest, which said plug was exclusively 
used by the employes of the District of Columbia, and was entirely 
under its control, management, and supervision. In order to pro- 
cure the required water from said plug, it became and was necessary 
for the employes of the defendant to raise the top thereof, which was 
attached to the lower portion of said plug by large hinges, and rest 
said top upon the pavement while procuring water from the plug 
for the purpose of replenishing the respective water carts The 
top or cover of said plug weighed, to wit, three hundred pounds. 
Plain tin therefore a^rs that it became and was the duty of the de¬ 
fendant, through its ser\ ants, agents and employes, to so use, man¬ 
age and manipulate said plug as to avoid injury to the plaintiff and 
others who might have been in close proximity thereto. Neverthe¬ 
less, plaintiff says that on or about the 13th day of May, 1913, the 
plaintiff, Adelbert Harris, an infant less than seven years of a^e 
was standing within a few feet of said plug when the same was 

3 opened by an employe of the District of Columbia, whose 
name to plaintiff is unknown, and water procured there¬ 
from to refill a water wagon which was at that time being used by 
said employe in watering the said street and avenue for and on 
behalf of the defendant. Plaintiff further states that when the said 
employe of the District of Columbia was about to close said plug he, 
the plaintiff, placed his hand upon the cock to stop the flow of 
water which had not been completely shut off by defendant’s em¬ 
ploye after he had withdrawn as much as he needed. Plaintiff avers 
that said employe of the defendant knew that plaintiff was standing 
within a few feet of said plug during the entire time that he was 
engaged in the operations necessary to refilling his water wagon, 
and he further knew that the plaintiff had placed his hand upon 
the stop cock for the purpose of shutting off the flow of water. 
Nevertheless, the plaintiff says that, notwithstanding the obvious 
duty of the defendant’s employe under the circumstances, he care- 
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lessly, negligently, recklessly and wantonly shut said top down 
upon the index finger of the right hand of plaintiff, by reason 
whereof the top of said finger was dissevered between the first and 
second joints. And plaintiff avers that he was treated at the Emer¬ 
gency Hospital from the 13th day of May, 1913, until, to wit, six 
weeks thereafter, for the purpose of curing the wound caused by the 
injury aforesaid. And plaintiff further avers that he has suffered 
great physical and mental pain, and is permanently injured and dis¬ 
figured for life, and he will be seriously inconvenienced for the 
balance of his life, and his ability to earn a livelihood will 
4 be necessarily impaired. And plaintiff avers that by reason 
of the premises he has been damaged in the sum of $10,- 
000.00. Wherefore he brings this suit and claims damages in the 
sum of $10,000.00, besides costs. 

R. F. DOWNING, 

GEO. A. BERRY, 

Attorneys for Plaintiff. 


Plea. 

Filed September 17, 1913. 

♦ * * * * * * 

v The defendant for a plea to the declaration filed in the above 
entitled cause and each and every count thereof says that it is not 
guilty in manner and form as alleged. 

E. H. THOMAS, 

F. H. S., 

Corporation Counsel; 

ROBT. L. WILLIAMS, 

Assistant Corporation Counsel, 

Attorneys for Defendant. 


Joinder of Issue. 


Filed September 18,1913. 


******* 


The plaintiff joins issue upon the defendant’s plea. 

R. F. DOWNING, 

GEO. A. BERRY, 

Attorneys for Plaintiff. 

• t 

5 Memoranda. 

November 11, 1914.—Verdict for defendant. 

November 12, 1914.—Motion for a new trial, filed. 
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Supreme Court of the District of Columbia. 

Tuesday, January 19th, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 


Upon consideration of the motion for a new trial filed herein, it is 
ordered that said motion be and the same is hereby overruled and 
that judgment on verdict be entered. Wherefore, it is considered 
that the plaintiff take nothing by this action, that the defendant go 
hence without day, be for nothing held and recover of the plaintiff 
its costs of defense to be taxed by the clerk and have execution 

thereof 

From the foregoing judgment, the plaintiff by his attorney in 
open court, notes an appeal to the Court of Appeals; whereupon, the 
penalty of a bond for costs is hereby fixed in the sum of One Hun¬ 
dred Dollars. 


6 Memoranda. 

February 4, 1915.—Appeal bond approved and filed. 

March 1, 1915.—Time to submit bill of exceptions extended to, 
and including, April 1, 1915. 

March 23, 1915.—Time to file transcnpt of record and submit 
bill of exceptions extended to, and including, April 15, 1915. 


Supreme Court of the District of Columbia. 

Monday, April 12th, 1915. 

Session resumed pursuant to adjournment, Hon. Wendell P. 
Stafford, Justice presiding. 

******* 

Come now the parties hereto by their respective attorneys of rec¬ 
ord, whereupon the Bill of Exceptions taken at the trial of this cause 
is submitted to the Court and prayed to be signed and made of 
record nunc pro tunc, which is now hereby so ordered and accord¬ 
ingly done. 

Further pursuant to agreement of attorneys for the re- 
7 spective parties, the time within which to file a transcript 
of the record of this cause in the Court of Appeals, is hereby 
extended to and including the 1st day of May, 1915. 
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Assignment of Errors. 
Filed April 19, 1915. 


The Court erred as follows: 

In granting the motion of the defendant, made at the conclusion 
of the plaintiff’s testimony, to direct a verdict in favor of the de¬ 
fendant. _ 

R. F. DOWNING, 

G. A. BERRY, 

Att’ys for Plaintiff. 


Designation of Record. 
Filed April 19, 1915. 


The Clerk in preparing the transcript of record in the above en¬ 
titled cause will please embody the following, viz: 

1. The plaintiff’s declaration. 

2. Plea of Defendant. 

3. Plaintiff’s joinder of issue. 

8 4. Memo. Verdict of Jury for defendant. 

5. Memo. Plaintiff’s motion for a new trial. 

6 Memo. Plaintiff’s motion for a new trial overruled, judgment 
on verdict for Defendant, appeal noted in open court, and bond for 

costs fixed. 

7. Memo. Bond filed. . , . ., 1 

8. Memo. Time to submit bill of exceptions extended to April 1 , 

1915 

9. Memo. Time to file transcript of record extended to April 15, 
1915. 

K)! Bill of exceptions submitted, signed and filed. 

11. Time to file transcript of record extended to May 1, 1915. 

12. Bill of exceptions and notice. 

13. Assignment of Errors. 

- j mi • 1 •_iJ_ 


14. This designation. 
Filed by consent. 


R. F. DOWLING, 

G. A. BERRY, 

Attorneys for Plaintiff. 
CONRAD H. SYME, 

ROBT. L. WILLIAMS, 

Attorneys for Defendant. 
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9 Supreme Court of the District of Columbia. 

United States of America, 

District of Columbia , ss: 

I John R. Young, Clerk of the Supreme Court of the District 
of Columbia, hereby certify the foregoing pages numbered f^ 0 " 1 1 
to 8, both inclusive.' to be a true and correct transcript of the record, 
according to directions of counsel herein filed, copy of which is mad 
part of this transcript, in cause No. 56118 at Law, wherein AdelWt 
Harris, by his next friend, Albert Hams is Plaintiff and The Dis¬ 
trict of Columbia is Defendant, as the same remains upon the hies 
and of record in said Court, 

In testimony whereof. I hereunto subscribe my name and athx 
the seal of said Court, at the City of Washington, in said District, 
this 22nd day of April, 1915. 

[Seal Supreme Court of the District of Columbia.] 

JOHN R. YOUNG, Clerk. 


10 In the Supreme Court of the District of Columbia. 

At Law. No. 56118. 


Adelbert Harris, by His Next Friend, Albert Harris, Plaintiff, 

vs. 

The District of Columbia, Defendant. 


Bill of Exceptions. 


Be it remembered that the above entitled cause came on for trial 
on the 11th day of November, 1914, before the Honorable Wendell 
P. Stafford. Associate Justice of the Supreme Court of the District 
of Columbia and a jurv impaneled and sworn to try the issues be¬ 
tween the parties. The plaintiff, in order to maintain the issues 
upon his part joined, produced as a witness Albert Harris, who 

testified in substance as follows: 

That he is the father of the plaintiff, Adelbert Harris; that the 
plaintiff was bom on the 29th day of June, 1906, and was on the 13th 
day of May, 1913, six years, ten months and fourteen days old. 


Whereupon the plaintiff, to further maintain the issues on his 
part joined, produced as a witness Belle Harris, who testified in 

substance as follows: . . 

That she is the mother of the plaintiff, Adelbert Harris, and that 

on the 13th day of Mav, 1913, she met her son, Adelbert Harris, at 
or about the hour of 10:30 a. m. on his way home, and saw that the 
top of the index finger of his right hand had been severed. She 
accompanied him back to the corner of 19th Street and Pennsyl¬ 
vania Avenue, Northwest, and there caused to be opened the District 
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water plug at that corner and picked from inside the casing 

11 the severed portion of her son’s finger, which was lying on 
the bottom of the inside of said plug directly under the lever 

or handle shown in the photograph filed herewith, and brought the 
same home where she had preserved it in alcohol up to the day of 
the trial. Witness further testified that there were at the time a 
number of sprinkling tanks or carts around the streets in the 
neighborhood of said plug which were labled “District of Columbia 
Street Cleaning Department,” and it was thereupon admitted by 
counsel for the defendant that these carts were engaged in sprinkling 
the streets at that point and were engaged and employed by the Dis¬ 
trict of Columbia. 

Whereupon the plaintiff, Adelbert Harris, to further maintain 
the issues upon his part joined, having been duly sworn, testified in 
substance as follows: 

That on or about the 13th day of May, 1913, at or about the hour 
of 10:30 a. m., he was standing upon the northwest corner of 19th 
Streets and Pennsylvania Avenue, N. W., in the City of Washington, 
District of Columbia, a few feet north of a certain water plug located 
there, which said plug was at the time and place above mentioned 
being used by a certain colored man, and employe of the defendant, 
whose name to the plaintiff was and still is unknown, and that said 
plug was open when the said plaintiff came near thereto, the top or 
cap thereof having been removed and resting upon the ground, 
being connected to said plug by a hinge; and the aforesaid employe 
was drawing water from it which was being conveyed by means of 
a hose attached to a nozzle in the plug, and into a sprinkling cart 
for the purpose of refilling and replenishing the same with water, and 
that there were a number of such carts operating on the streets at 
that point. When the said employe of the defendant had drawn off 
as much water into the cart as he desired he shut off the flow of 
water by means of a stop cock operated by a wheel indicated 

12 in the photograph of said plug filed herewith. He then re¬ 
moved the hose from the nozzle and raised the cap or cover 

from the ground for the purpose of closing it up. A small stream 
of water, however, continued to flow from the nozzle, and while the 
said employe was in the act of replacing the cap or cover of said plug, 
and when he had raised it about half way from the ground, he told 
the plaintiff, Adelbert Harris, to shut off the water which was still 
flowing, as stated, in a small stream from the nozzle of the plug. 
Thereupon the plaintiff placed his finger upon the small lever or 
handle annexed to the nozzle shown in the picture, and while he had 
his hand within the line of the outer and lower casement of the plug, 
the said employe of the District dropped the said cap or cover, and 
in doing so caught the ehd of the plaintiff’s index finger of the right 
hand between the edge of said cap or cover and the lower rim or edge 
of said plug, and severed a portion of it from his hand at or near the 
first joint. Thereupon the plaintiff called the attention of said em¬ 
ploye of the defendant to the injury which he had sustained, say¬ 
ing to him, “Now look what you have done.” Said employe of the 
District made no reply, but mounting the sprinkling cart he had 
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just filled drove off. Thereupon the plaintiff, Ad . el **rt 
started towards his home, which was nearby, binding his finger up in 
his coat or jacket, and meeting his mother, the witness Belle Hams, 
went back with her to said plug, and the said plug was then and there 
opened and resting upon the bottom directly under the lever or 
handle above referred to she picked up the severed portion of the 
plaintiff s finger and brought the same home, where she had pre¬ 
served it in alcohol up to and until the day of this trial. The plain¬ 
tiff was immediately token to the Emergency Hospital where he was 
treated for his injury for several weeks until healed. 

13 Plaintiff further teetified that the sprinkling tanks of which 

the one which was being refilled with water as herein de¬ 
scribed was one, were then and there engaged “ «P" nkl “8“ e 
jacent streets, to wit, Pennsylvania Avenue and 19th street, pre- 

uaratory to sweeping them. 

During the course of the trial there was introduced in evidence, 
without objection on the part of the defendant, a photograph of the 
water plug herein referred to, and it was testified that said photo¬ 
graph was a true representation of said plug and the conditions sur¬ 
rounding it at the time of the accident herein complained of , which 
said photograph is filed herewith and made a part of this Bill of 

EX, l'he foregoing is the substance of all the testimony produced upon 
behalf of the plaintiff. Whereupon, at the close oi plaintiffs testi¬ 
mony, Mr. Williams, counsel for the defendant, moved the court to 
take the case from the jury, and direct a verdict f °r the defendant 
upon the ground that the evidence showed that the defendant, 
through its agent, was engaged in a governmental function mid 
therefore could not be required to respond in damages for the alleged 
injury sustained by the plaintiff. This motion was argued fully by 
counsel on both sides. Thereupon the court granted the motion 
to which action of the court counsel for the plaintiff asked for and 
was granted an exception, which exception was duly noted by the 
court upon its minutes. Thereupon, at the direction of the court, 
the jury returned a verdict for the defendant. , 

Be it remembered that the exception taken by counsel for the 
plaintiff to the ruling of the court in granting the motion of the de¬ 
fendant, was taken then and there before the jury retired, and said 
exception was then and there duly noted upon the minutes of the 
justice presiding at the trial, and in order that the foregoing mat- 
J tors and tilings, which would not otherwise appear of record, 

14 may be made so to appear, and that it may be known that the 
foregoing constitutes the substance of all the evidence given 
in the course of the trial of this cause, counsel for the plaintiff prays 
the court to sign this Bill of Exceptions, and the same is accordingly 
so signed and sealed by the court and made a part of the record in 

this case this 12th day of April, 1915. . 

tms case, mis n y WENDELL P. STAFFORD, Justice. 

Settled by consent. 

ROB’T L. WILLIAMS, 

FRANK H. STEPHENS, 

• For Deft. 
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Assignment of Errors. 

The Court erred as follows: 

1. In granting the motion of the defendant, made at the conclu¬ 
sion of the plaintiff’s testimony, to direct a verdict in favor of the 
defendant. 


(Here follows print, p. 15.) 


16 In the Supreme Court of the District of Columbia. 

At Law. No. 56118. 

Adelbert Harris, by His Next Friend, Albert Harris, Plaintiff, 

vs. 

The District of Columbia, Defendant. 

To Messrs. Frank IT. Stevens and Robert L. Williams, Attorneys for 
Defendant. 

Gentlemen : Please take notice that on Wednesday, the 14th day 
of April, 1915, at ten o’clock a. m., or as soon thereafter as counsel 
may be heard, I will submit to Mr. Justice Stafford presiding in 
Circuit Division No. 2 of the Supreme Court of District of Columbia, 
a Bill of Exceptions in the above entitled cause, copy of which is 
hereto annexed, and ask him to sign and settle the same. 

R, F. DOWNING, 
Attorneys for Plaintiff. 

Sendee of the foregoing notice, and copy of Bill of Exceptions 
referred to therein, acknowledged this 3 day of April, 1915. 

C. H. SYME, 

R. L. WILLIAMS, 

Attorneys for Defendant. 

[Endorsed:! At Law. No. 56118. Adelbert Harris, by his next 
friend Albert Harris, Plaintiff, vs. The District of Columbia, Defend¬ 
ant. Bill of Exceptions. Duplicate. R. F. Downing, G. A. Berry, 
Attorneys. 

Endorsed on cover: District of Columbia Supreme Court. No. 
2817. Adelbert Harris, by his next friend, Albert Harris, appel¬ 
lant, vs. The District of Columbia. Court of Appeals, District of 
Columbia. Filed Apr. 30, 1915. Henry W. Hodges, clerk. 
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ADELBERT HARRIS, BY HIS NEXT FIREND 
ALBERT HARRIS, APPELLANT, 


DISTRICT OF COLUMBIA, APPELLEE 


appeal from the supreme court of the 

DISTRICT OF COLUMBIA. 


ROSSA F. DOWNING, 
GEO. A. BERRY, 

Attorneys for Appellant 
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din the (Euurt of Appeals 

OF THE DISTRICT OF COLUMBIA 

* _ 

No. 2817. 

ADELBERT HARRIS, BY HIS NEXT FRIEND, 
ALBERT HARRIS, APPELLANT, 

vs. 

DISTRICT OF COLUMBIA, APPELLEE. 


Statement of Facts. 

The plaintiff, Adelbert Harris, was, on the thirteenth 
day of May, 1913, 0 years, 10 months and 14 days old, 
and on said day at or about the hour of 10.30 a. m., he 
was standing upon the northeast corner of Nineteenth 
Street and Pennsylvania Avenue Northwest, a few feet 
north of a water plug owned, operated, managed, and 
controlled by the defendant. At the time that plaintiff 
came near to the plug it was open in the manner shown 
in the photograph annexed to the bill of exceptions, and 
a colored man, an employe of the defendant, was draw¬ 
ing water from it, which was being conveyed by means 
of a hose attached to a nozzle in the plug, into a sprinkling 
cart for the purpose of filling the same with water, and 
there were a number of such carts operating on the 
streets at that point. When the said employe had drawn 
off as much water into the cart as he desired he shut off 
the flow by means of a stop-cock operated by a wheel 
as indicated in the photograph already referred to. He 
then removed the hose from the nozzle and raised the cap 
or cover from the ground for the purpose of closing it up. 
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A small stream of water still continued to flow from the 
nozzle, and while said employe was in the act of replacing 
the cap or cover of said plug, and when he had raised 
it about half way from the ground, he told the plain¬ 
tiff to shut off the water which was still flowing, as stated, 
in a small stream from the nozzle. Thereupon the 
plaintiff placed his finger upon the small lever or handle 
annexed to the nozzle, and while he was in the act of 
shutting off the water the said employe of the District 
dropped the cap or cover, and in so doing caught the end 
of plaintiff’s finger index of the right hand between the 
edge of said cap or cover and the lower rim or edge of the 
plug casement and severed a portion of it from his hand 
at or near the first joint. Plaintiff at once called the at¬ 
tention of said employe of the defendant to the injury 
which he had sustained, saying to him “now look what 
you have done.” Said employe of the defendant made 
no reply, but mounting the sprinkling cart he had just 
filled drove off. Plaintiff then started towards his 
home, which was nearby, binding his finger up in his 
jacket, or coat, and upon meeting his mother went back 
with her to the plug. She opened the plug again, and 
found within resting upon the bottom, directly under the 
lever or handle above referred to the severed portion of 
plaintiff’s finger, and brought it home, where she had 
preserved it in alcohol to the day of trial. It appears 
from the testimony that the sprinkling tanks, of which 
the one which was being refilled with water was one, were 
then and there engaged in sprinkling the adjacent streets, 
to wit, Pennsylvania Avenue and Nineteenth Street, pre¬ 
paratory to sweeping them. The plaintiff was taken to 
the Emergency Hospital, where his finger was treated. 
The photograph, copy of which is annexed to the bill 
of exceptions, was introduced in evidence without ob¬ 
jection and it was conceded that it was a true representa¬ 
tion of the plug and conditions surrounding it at th 










time of the accident. It was further conceded that there 
were at the time of the accident a number of sprinkling 
tanks or carts around the streets in the neighborhood of 
said plug which were labled “ District of Columbia Street 
Cleaning Department,” and it was further admitted 
that these carts were engaged in sprinkling the streets 
at that point and were engaged and employed by the 
District of Columbia. 

Assignment of Error. 

The court erred in directing a verdict for defendant. 


ARGUMENT, 

At the conclusion of plaintiff’s testimony, on motion of 
defendant, the court directed a verdict for defendant on 
the ground that the defendant was, on the occasion 
of the accident narrated in the evidence, engaged in a 
public or governmental function, and therefore could 
not be held to respond in damages for the negligence 
of its agent while so employed. This was the only point 
before the court below, and as plaintiff’s counsel under¬ 
stand, the only point before this court. 

In the foregoing proposition there are two points 

■ 

involved: First, is the defendant liable under the well- 
established rule of law in the District of Columbia mak¬ 
ing it responsible in damages for negligence in caring for 
its streets; and, second, as attempted to be distinguished 
by defendant, is this a case wherein the sanitary feature 
of the street sprinkling operation brings the case within 
the rule that a municipal corporation is not liable for 
negligence when performing a public or governmental 
function. 
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I. 

That the defendant is liable for “its negligence in the 
care of streets’’ is too well settled to require much argu- 
ment in this court. 

The first case is that of Weightman vs. Washington, 1 
Black (U. S.), 39 (17 L. Ed., 52). The action in this case 
was to recover damages on account of injuries sustained 
by plaintiff from the falling of a bridge constructed 
by the authority of the defendant. In order that it may 
be understood from the outset on what theory the District 
is held liable in these cases we quote at length from this 
decision beginning at page 57: 

“They (the defendants) insist that, being a 
municipal corporation created by Act of Congress, 
they are invested with the power over the bridge 
merely as agents of the public, from public con¬ 
siderations and for public purposes exclusively, 
and they are not responsible for the nonfeasances 
or misfeasances of the persons necessarily em¬ 
ployed by them to accomplish the object for which 
the power was granted. Municipal corporations 
undoubtedly are invested with certain powers 
which, from their nature, are discretionary, such 
as the power to adopt regulations or by-laws for 
the management of their own affairs, or for the 
preservation of the public health, or to pass 
ordinances prescribing and regulating the duties 
of policemen and firemen, and for many other 
useful and important objects within the scope 
of their charters. Such powers are generally 
regarded as discretionary, because, in their nature, 
they are legislative; and although it is the duty of 
such corporations to carry out the powers so 
granted to make them beneficial, still it has never 
been held that an action on the case- would lie 
against the corporation, at the suit of an individ¬ 
ual, for the failure on their part to perform such a 
duty. But the duties arising under such grants 
are necessarily undefined, and, in many respects, 
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imperfect in their obligation, and they must 
not be confounded with the burdens imposed, 
and the consequent responsibilities arising, under 
another class of powers usually to be found in 
such charters, where a specific and clearly de¬ 
fined duty is enjoined in consideration of the privi¬ 
leges and immunities which the Act of Incorpora¬ 
tion confers and secures. Where such a duty 
of general interest, is enjoined, and it appears, 
from a view of the several provisions of the 
charter, that the burden was imposed in con¬ 
sideration of the privileges granted and accepted, 
and the means to perform the duty are placed 
at the disposal of the corporation, or are within 
their control, they are clearly liable to the public 
if they unreasonably neglect to comply with 
the requirements of the charter; and it is equally 
clear, when all the forgoing conditions concur, 
that, like individuals, they are also liable for 
injuries to person or property arising from 
neglect to perform the duty enjoined, or from 
negligence and unskillfulness in its performance. 
At one time it was held that an action on the case 
for a tort could not be maintained against a cor¬ 
poration; and, indeed, it was doubted whether 
assumpsit would lie against a corporation ag¬ 
gregate, since it was said the corporation could 
only bind itself under seal; but courts of justice 
have long since come to a different conclusion 
on both points, and it is now well settled that 
corporations, as a general rule, may contract by 
parol, and, like individuals, they are liable 
for the negligent and unskillful acts of their 
servants and agents, whenever those acts occasion 
special injury to the person or property of another. 
Whether the action in this case is maintainable 
against the defendants or not, depends upon the 
terms and conditions of their charter, as is obvious 
from the views already advanced. 

“By the 2d section of their charter it is provided, 
among other things, that they shall continue to be 
a body politic and corporate, . . . ‘and, 
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by their corporate name, may sue and be sued, 
implead and be impleaded, grant, receive, and do 
all other acts as natural persons.’ They may pur¬ 
chase and hold real, personal and mixed prop¬ 
erty, and dispose of the same for the benefit of the 
city. Large and valuable privileges also are 
conferred upon the defendants; and the 13th sec¬ 
tion of the charter provided, in effect that the 
defendants shall have the sole control and man¬ 
agement of the bridge in question, . . . ‘and 

shall be chargeable with the expense of keeping 
- the same in repair, and rebuilding it when neces¬ 
sary.’ Comment upon the provision is unneces¬ 
sary, as it is obvious that the duty enjoined is as 
specific and complete as our language can make 
it; and it is equally clear, that the bridge is placed 
under the sole control and management of the 
defendants; and, in view of the several provi¬ 
sions of the charter, not a doubt is entertained 
that the burden of repairing or rebuilding the 
bridge was imposed upon the defendants, in 
consideration of the privileges and immunities 
conferred by the charter. Most ample means, 
also, are placed at the disposal of the defendants, 
or within their control, to enable them to perform 
the duty enjoined. Whatever difference of opinion 
there may be as to the other conditions required 
to fix the liability, on this one, it would seem, 
there can be none, as the defendants have very 
large pow T ers to lay and collect taxes on almost 
every description of property, real and per¬ 
sonal, as well as stocks and bonds and mortgages; 
and they also derive means for the use of the city 
from granting licenses, and from rents and profits 
of real estate which they own and hold. All the 
conditions of liability, therefore, as previously 
explained, concur in this case.” 


The next case in w T hich the liability of the District of 
Columbia was brought in question in connection with its 
management of the streets, is that of Barnes vs. District 
of Columbia, 91 U. S., 540, 23 L. Ed., 440. This action 








was brought to recover for injuries in consequence of 
the defective condition of one of the streets of Wash¬ 
ington. At the time that this cause of action arose the 
care of the streets was under “the Board of Public 
Works/’ and at page 443 the court said: 

“It is denied that a municipal corporation, as 
distinguished from a corporation organized for 
private gain is liable for the injury to an individual 
arising from negligence in the construction of a 
work authorized by it. Some cases hold that the 
adoption of a plan of such work is a judicial act, 
and, if injury arises from the mere execution of 
that plan, no liability exists. Child vs. Boston, 
4 Allen, 41; Thayer vs. Boston, 19 Pick., 
511. Other cases hold that for its negligent 
execution of a plan good in itself, or for mere 
negligence in the core of its streets or other works, a 
municipal corporation can not be charged. Detroit 
"vs. Blackeby, 21 Mich., 84, is of the latter class, 
where it was held that the city was not liable for an 
injury arising from its neglect to keep its sidewalks 

in repair. . 

“The authorities establishing the contrary 

doctrine that a city is responsible for its mere 
negligence, are so numerous and so well con¬ 
sidered, that the law must be deemed to be settled 

in accordance with them.” 

. . The authority to open, care for, regu¬ 
late and improve streets . . . give to muni¬ 
cipal corporations all needed authority to keep 
the streets free from obstructions and to prevent 
improper uses.” 

The next case which had under consideration the 
liability of the District of Columbia lor injuries occurring 
through negligence in the care ol the streets of the Dis¬ 
trict was that of District of Columbia vs. Woodbury, 136 
U. S., 450, 34 L. Ed., 472, and the court said because it 
was a municipal corporation proper it held in the Barnes 
case that the District was responsible for such negligence 
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of its officers, “having the care of streets, avenues, and 
sidewalks as resulted in personal injuries to individuals/’ 
and at page 474 the court said: 

. . In our judgment the municipal cor¬ 

poration created by the act of 1878 is subject 
to precisely the same liability for injuries to indi¬ 
viduals, arising from the negligence of the com¬ 
missioners or of the officers under them in main¬ 
taining in safe condition, for the use of the 
public, the streets, avenues, alleys and side¬ 
walks of the city of Washington, as was the Dis¬ 
trict under the laws in force when the cause of 
action in the Barnes case arose. It is said that the 
present corporation, as a corporation, has nothing 
to do with the streets. That could have been 
said with equal propriety in reference to the old 
corporation, when the streets were under the 
control and supervision of the board of public 
works. Yet that board was held to be a part 
of the municipal corporation. Its acts, within the 
scope of its powers, were deemed the acts of the 
corporation. Its negligence, in the care of streets , 
was held to be the negligence of the municipal 
corporation of which it was a part. So, in this 
case, the commissioners, having full control of the 
streets, are under a duty to keep the public ways 
of the city in such condition that they can be used 
with reasonable safety. Their neglect in that matter 
is the neglect of the municipal corporation of which 
they are the responsible representatives , although 
subject to the paramount authority of Congress.” 

These authorities establish beyond the possibility of 
dispute the liability of the defendant for negligence in 
caring for and maintaining the streets of the District 
of Columbia. In other words, that while engaged in such 
work the District is not performing a governmental 
function. It is attempted by the defendant in the case at 
bar, however, to distinguish these cases inasmuch as it is 
claimed that in the performance of the work of cleaning 
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the streets, as was the fact in the case before us, the de¬ 
fendant was engaged in a work which had for its object 
the preservation of the health of the District of Columbia 
by allaying the dust which had accumulated in the streets 
thereby preventing disease, and in other respects contrib¬ 
uting to the general welfare, comfort and happiness 
of the citizens by the process of sprinkling water over the 
streets. On this point it is conceded that there is a sharp 
conflict of authority, and it is for this court to decide 
whether it is prepared to extend the doctrine of the non¬ 
liability of the District of Columbia for negligence 
any further than it has already been carried in a case 
where it appears to us the weight of authority is largely in 
favor of the. defendant's liability, yet we must concede 
that there are some very respectable authorities ap¬ 
parently to the contrary. 

We will now refer the court to the cases which have 
held municipal corporations liable under circumstances 
more or less similar to the case at bar. The first case to 
which we would call your honors' attention is that of 
Quill vs. New York, 36 App Div., 476, 66 N. Y. Supp.,. 
889. In this case plaintiff was seeking to board a car and 
was struck by an ash and garbage cart belonging to the 
street cleaning department of the defendant. Held that 
the removal of ashes and garbage by a municipality is 
not a governmental function but a private duty which 
would otherwise rest upon the property owners. In 
referring to Love vs. Atlanta (one of the cases very much 
relied upon by defendants in the case at bar), the court 
said that the city is not liable for the action of its health 
authorities in the protection of public health, we con¬ 
cede to its fullest extent. But the work undertaken by 
the city in the cases cited is not at all part of the govern¬ 
mental work or duty of the State in protecting the health 
of its citizens. . . . The court also disapproved of 

the decisions of the trial term in Bishop vs. New York, 21 
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Misc., 598, 48 N. Y. Supp., 141, and Davidson vs. New 
York, 24 Misc., 560, 54 N. Y. Supp., 51. Again in the 
case of Missano vs. The Mayor, etc., 160 N. Y., 126, this 
time the Court of Appeals of New York stated in an ac¬ 
tion to recover damages for the death of a child who was 
run over and killed by a horse attached to an ash cart 
of the street cleaning department of the defendant: 

“Judge Dillon points out in his book on Munici¬ 
pal Corporations that such corporations are pos¬ 
sessed of dual powers, the one governmental, etc., 
. . . the other proprietary or private, and 

that (par. 66) the care of streets is within the latter 
classification. 

“This principle has been recognized in many 
other cases in this State that need not be cited. 
It has also been approved by the Supreme Court 
of the United States in Barnes vs. District of Co¬ 
lumbia, 91 U. S., 540, and by the Circuit Court 
of the United States in Barney Dumping Boat 
Co. et al. vs. Mayor, etc. (40 Fed., 50). In the lat¬ 
ter case, Judge Wallace, in referring to the Com¬ 
missioners of street cleaning, aptly says, ‘his 
duties, unlike those of the officers of the health, 
charities, fire and police, although performed 
incidentally in the interest of the public health, 
are more immediately performed in the interest 
of the corporation itself which is charged with the 
obligation of maintaining its streets in fit and suit¬ 
able condition for the use of those who resort 
to them. . . . 

“It is clear on principle and authority that the 
city of New York in the ordinary and usual care 
of its streets, both as to repairs and cleanliness, is 
acting in the discharge of a special power granted 
to it by the legislature in the exercise of which 
it is a legal individual as distinguished from its 
governmental functions when it acts as a sover¬ 
eign.” 

In the last paragraph of the above quotation it will be 
observed that the Court of Appeals of the State of New 
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York assigns the same reason for the liability of a 
municipality for negligence in the care of its streets 
as does the Supreme Court of the United States in the 
case of Weighjtman vs. District of Columbia above 
referred to. 

Not only have all the State courts of New York held 
against the contention of the defendants, but also the 
federal courts of New York have followed the reasoning 
of the State courts on the proposition under discussion, as 
will be seen in Barney Dumping Boat Company vs. 
Mayor, etc., 40 Fed., 50: 

“The testimony in this case shows clearly that 
the injuries to the dumping boat, for which 
the libellants seek to recover damages, were 
caused by the carelessness of those in charge of the 
* steam tug belonging to the respondents. Their 
negligent acts were committed while they were 
engaged in removing refuse from the streets. 
These persons were under the immediate employ¬ 
ment of the Commissioner of street cleaning 
of the city of New York. That officer, as the head 
of that municipal department, had the custody of 
the tug. By act of the legislature known as the 
“Consolidation Act,” he is charged with the duty 
of keeping the streets cleaned and removing ref¬ 
use ‘as often as the public health and the use of 
the streets may require/ and is invested with 
authority to engage and discharge, at his discre¬ 
tion, all the employes necessary for the per¬ 
formance of the duties of the department. The 
only legal question on the case which merits notice 
is whether the city is liable for the negligence 
of the employes of this department. If the 
duties delegated to him by law are such as 
primarily devolve upon the city as a municipal 
or corporate obligation, he and his subordinates 
are the agents of the city and the respondents 
are liable for their acts of misfeasance or non¬ 
feasance done in the course of their ordinary em¬ 
ployment. It does not seem reasonable to treat 
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the Commissioner as an officer of the general pub¬ 
lic rather than of the city. His duties, unlike 
those of the officers of the departments of health, 
charities, fire and police, although performed 
incidentally in the interest of the public health, 
are more immediately performed in the interest 
of the corporation itself whichds charged with the 
obligation of maintaining its streets in fit and 
suitable condition for the use of those who resort 
to them.’’ 

We now pass to some of the other State decisions in 
favor of the contention of plaintiff. In the case of Young 
vs. Metropolitan Street Railway Company & Kansas 
City, 126 Mo. App., 2, the defendant railway company 
operated street railways in Kansas City and the de¬ 
fendant conducted a street cleaning department. Plain r 
tiff was inj ured as the result of a collision of one of the de¬ 
fendant’s cars with a mule and cart belonging to the city 
street cleaning department engaged in removing dirt 
and rubbish from the street. At page 8, the court said: 

“But in our opinion the better rule is that a 
city is liable for the negligence of its servants in 
cleaning its streets. . . . Cleaning the streets 

consists in removing dirt and rubbish therefrom. 
In the instance here involved the city’s servant 
was engaged in carting away piles of dirt which 
had been gathered by other servants in advance 
of him. It was the duty of the city to clear the 
streets not only for proper appearances but so as 
to keep them free and safe for travel; and there 
can be no doubt but that if it had left piles 
of dirt unguarded and some one passing while 
exercising care was injured in person or property 
by reason of the obstruction, the city would be 
liable. . . . The fact that cleaning streets 

is conducive to public health is a mere incident 
and does not affect the question. Sewers are 
always, and properly repaired streets are fre¬ 
quently, conducive to the health of congested 
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populations, yet that does not prevent the ap¬ 
plication of ordinary rules of liability for negli¬ 
gence as applied to either. % 

“But defendant bases its argument on the 
ground that the city was engaged in work ex¬ 
clusively for the public health and as such 
was in the performance of a governmental func¬ 
tion for which liability does not attach. There 
are many cases in this State and elsewhere decid¬ 
ing (indeed it is generally conceded to be law) that 
for those things which the city does in its govern¬ 
mental capacity for the general good as dis¬ 
tinguished from its public capacity for its private 
advancement, no liability attaches. . . . 

“In this case the city was not acting in a gov¬ 
ernmental capacity for the general good in pro¬ 
tecting the health of the community as perhaps 
it might have been had the act complained of been 
the establishment of a pesthouse or the enforce¬ 
ment of ordinances against contagious diseases 
and the like. Here the servant of the city was 
engaged in removing dirt from the streets which if 
left upon them might make them unsafe, or at 
least inconvenient for travel. Mud and dirt in 
some situations result in injury to travelers and 
render the city liable in damages. In this case 
the servant was engaged in removing piles of dirt 
. which as just intimated if left remaining would 
have rendered the city liable if damage had been 
caused by them. Thus considered, we believe 
that in holding the city liable we are not opposing 
numerous cases in counsel’s brief cited for the 
purpose of relieving the city from responsibility 
for the acts of its officers or servants in protect¬ 
ing the public health. But even in determining 
the general question the fact that the act may be 
helpful to the general health or may in some re¬ 
mote degree be referable to governmental regula¬ 
tion ought not to control. Those features of the 
case should be considered more as incidental than 
as the sole purpose.” 
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In the case of Denver vs. Porter, 61 U. S. C. Ct., 168, 
Mr. Justice Van Devanter, now of the United States 
Supreme Court, taking part, it appears that Porter 
was the owner of a small tract of land within the limits 
of the city of Denver upon which had been erected a 
building. Nearby was a tract of land which was desig¬ 
nated by the city as a public dumping grounds, and there 
was deposited the refuse of the city. A fire broke 
out in the dumping grounds through the negligence of those 
in charge, which spread to plaintiff’s building. At page 
173 the court said: 

“It is urged by counsel that the establishment 
and maintenance of the dumping ground and the 
gathering and deposit there of such refuse of the 
city as the evidence shows the dump was used for, 
appertained to sanitation and the general health 
of the public, and the control and management 
thereof having been properly entrusted to the 
health department of the city, the acts of the 
officers and employes of that department in respect 
of such duties were not the acts of municipal repre¬ 
sentatives. But in almost all affairs of purely 
local concern some indirect relation may be traced 
to a matter of health, safety, or other subject of 
governmental cognizance. The test is not that of 
casual or ’incidental connection. If the duty 
in question is substantially one of a local or 
corporate nature the city can not escape responsi¬ 
bility for its careful performance because it may 
in some general way also relate to a function of the 
Government. Thus, from very early times, the 
maintenance of highways has been of general in¬ 
terest. Nevertheless the overwhelming weight of 
authority is to the effect that the superintendence 
and care of the streets and alleys of a city, and all 
that directly pertains thereto, are peculiarly in the 
class of municipal duties, for the neglect of which 
the city in its corporate character is liable. In 
Barney vs. Mayor, 40 Fed., 50, the injury com¬ 
plained of was caused by the negligent acts of 
employes of the Commissioner of Street Cleaning 
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of the city of New York, who were engaged in re¬ 
moving refuse from the streets. As in the case be¬ 
fore us it was contended that such work was for 
the safeguarding of the public health, but the 
court said that it did not seem reasonable to treat 
the Commissioner as an officer of the general pub¬ 
lic rather than of the city. ‘His duties, unlike 
those of the officers of the departments of health, 
charities, fire and police, although performed 
incidentally in the interest of the public health, 
are more immediately performed in the interest of 
the corporation itself which is charged with the 
obligation of maintaining its streets in fit and 
suitable condition for the use of those who resort 
to them.’ . . . The proper disposition of 
the sewage of a city has even a more direct in¬ 
fluence upon the health of the inhabitants, yet it is 
held that in the maintenance of its sewers 
a city acts ministerially and negligence in respect 
thereto may be the basis of an action. (Cases cited.) 

“We are of opinion that in the case before us the 
removal of the waste and refuse from the alleys 
of the city in the city carts, the deposit thereof 
upon the dumping grounds near Porter’s premises, 
and the supervision of such work and of the dump 
itself were of local or municipal concern, and that 
the officers and employees of the health depart¬ 
ment of the city in the discharge of their duties in 
connection with such work and supervision were 
acting as the representatives of the city for whose 
negligence acts or omissions it would be liable. 
• • • 

“. . . We have not overlooked Connelly vs. 

Mayor, 100 Tenn., 262, where the injury was 
caused by the negligent driving of a street sprink¬ 
ling cart, or Condict vs. Jersey City, 46 N. J. L., 
157, in which it was held that the city was not 
liable for the negligence of an employe of the 
board of public works in removing ashes and 
other refuse from receptacles on a sidewalk to a 
public dumping ground. To the extent that these 
cases are not founded upon local statutes or condi¬ 
tions we are unable to follow them.” 


* 
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We have next the case of Pass Christian vs. Fernandez, 
56 So. (Miss.), 329, 39 L. R. A. (N. S.), 649. Ernest 
Fernandez, a child 4 years old, while playfully chasing a 
hoop in the street of the city of Pass Chrisitan, was run 
over by a city cart and had his leg broken. He re¬ 
covered a judgment from which the city appealed. Says 
the court: 

“It may be true, as an abstract proposition of 
law, that damage occasioned by the city in the 
exercise of a purely governmental duty, does not 
render the city liable; but it must be a govern¬ 
mental duty, and the idea that a driver of a city 
cart engaged in hauling trash and dirt for the city 
is engaged in a ‘governmental function’ in any 
sense in which the word is used in the law, re¬ 
quires a stretch of the imagination that is beyond 
our power to make. It is a matter of no little 
difficulty to define what are and what are not 
purely governmental duties of a city. To a very 
large extent, these questions can only be settled 
by the facts of each particular case, so variant 
are the conditions under which this question 
arises. 

“The public or governmental duties of a city 
are those given by the State to the city as a part 
of the State’s sovereignty, to be exercised by the 
city for the benefit of the whole public, living 
both in and out of the corporate limits. All else 
is private or corporate duty, and for any negli¬ 
gence on the part of the agents or employees 
of the municipality in the discharge of any of the 
private duties of the city, the city is liable for all 
damages just as an individual would be. The 
use of the cart in hauling dirt or trash for the city 
is for no governmental purpose, as connected in 
any way with the sovereign duty of the State. The 
State does owe the duty to all its citizens of pro¬ 
tecting the person from assault and the property 
from destruction, and all done by the city in fur¬ 
therance of this duty of the State is done in a 
governmental capacity. But the hauling of dirt 
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and trash is for the use and advantage of the 
city in its corporate capacity, is a corporate 
duty, and the city is liable for all damage done by 
any officer or agent so employed.” 

Ostrum vs. City of San Antonio, 95 Tex., 525, 62 S. W., . 
909, overruling the same case in 60 S. W., 591, was an 
action to recover damages by reason of trespass upon the 
property of plaintiff by agents of the street cleaning de¬ 
partment, in that they forcibly and without plaintiff’s 
permission, drove wagons and carts, carrying the garbage 
of the city, over her property en route to the dumping 
ground. At page 525, the court said: 

“The rules of law which govern in determining 
the rights of parties* in this case are clearly stated 
by Chief Justice Gaines in White vs. City of San 
Antonio, as follows: ‘A municipal corporation 
proper—a city for example—acts in a twofold 
capacity. Certain functions are conferred upon 
it in the interest of the public at large, and certain 
others for the peculiar advantage of its own in¬ 
habitants. For the unlawful acts of its officers in 
performing functions of the former class the cor¬ 
poration is held as a rule not to be responsible; but 
for their torts in discharging duties of a purely 
corporate character the corporation is liable . 9 

.... The question for us to determine is to 
which of the two classes of powers expressed in 
the foregoing citation does the act performed 
in cleaning the streets of San Antonio belong? 
In the case of the city of Galveston vs. Posnainsky, 
62 Tex., 127, Judge Slayton for the court said: 
‘It would seem that in so far as municipal cor¬ 
porations of any class and however incorporated 
exercise powers conferred on them for purposes 
essentially public—purposes pertaining to the 
administration of general laws made to enforce the 
general policy of the State—they should be 
deemed agencies of the State and not subject 
to be sued for any act or omission occurring while 
in the exercise of such power, unless by statute, 
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the action be given; that, by reference to such 
matter they should stand as does sovereignty, 
whose agents they are, subject to be sued only 
when the State by statute declares they may 
be. . . . In so far, however, as they exercise 

powers not of this character, voluntarily assumed, 
power intended for the private advantage and 
benefit of the locality and its inhabitants— 
there seems to be no sufficient reason why they 
should be relieved from that liability to suit and 
measure of actual damages to which an individual 
or private corporation exercising the same powers 
for a purpose essentially private would be liable.’ 

“In what sense can it be said that the cleaning of 
the streets of San Antonio was a duty that pri¬ 
marily rested upon the State of Texas? We know 
of no principle of law uptrn which such duty can be 
based, nor any case which has so held, nor any 
instance in which such power has been exercised 
by the State for the benefit of the general public, 
and we must conclude that it does not fall within 
that class of cases which are specified as being 
powers to be exercised for the good of the general 
public imposed upon a municipal corporation 
for enforcement within its limits. The law im¬ 
posed the duty of cleaning the streets upon the 
city of San Antonio within its own limits primarily 
and especially for the benefit of its own people. 
It is strictly a corporate function, for the abuse 
of which by its agents in the course of their regular 
employment the city must be held liable. (Cases 
cited.) . . . 

“The following cases hold a contrary doctrine: 
Condict vs. Jersey City, 46 N. J. L., 160; Love vs. 
Atlanta, 95 Ga., 132; Connelly vs. City of Nash¬ 
ville, 46 S. W. Rep., 565; Kuehn vs. City of Mil¬ 
waukee, 65 N. W. Rep., 1030.” 

The case of Denver vs. Davis, 37 Colo., 187; 86 Pac., 
98; 6 L. R. A., (N. S.), 1013, was an action by Mary 
Davis against the city of Denver, to recover damages re¬ 
sulting from the destruction of her property by fire 
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alleged to have been caused by the negligence and care¬ 
lessness of the officers and agents of the city. Plaintiff 
was the owner of personal property in a building ad¬ 
jacent to the city dumping ground which had been 
established by the health commission of the city pursuant 
to the requirements of a municipal ordinance. The super¬ 
vision and control of the dumping ground was in the 
health commissioner, who discharged this duty by officers 
appointed by him and paid by the city. The combustible 
material deposited on the dump had been burning several 
weeks when on May 2, 1901, the fire, driven by heavy 
wind, communicated to the building in which plaintiff’s 
property was stored, and the same destroyed. 

“As before stated, the supervision and control 
of the dumping ground was delegated to the health 
commissioner, who through his officers and em¬ 
ployees, had control of the deposit of waste 
materials brought there, and was also charged 
with the prevention of combustion and spreading 
of fire. The greater portion of the material de¬ 
posited upon the dumping ground was so deposited 
by the city teams connected with the street 
cleaning department. We think that the evidence 
in this case clearly established the fact that 
the establishment and maintenance of this dump¬ 
ing ground was for the convenience and benefit 
of the inhabitants of the city, and as an adjunct 
to the street cleaning department of the city, 
and was not in the discharge of any public duty 
imposed upon the city by the State; that it was 
local and special in its character; that the collec¬ 
tion and deposit of such material as the evidence 
shows was deposited upon the dump was the exer¬ 
cise of a municipal function by the city in its 
private and corporate capacity. The overwhelm¬ 
ing weight of authority is to the effect that the 
superintendence and care of the streets and alleys 
of a city, and all that directly pertains thereto, are 
peculiarly in the class of* municipal duties, for the 
neglect of which the city, in its corporate charac¬ 
ter, is liable.” 
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The following are the cases which are principally relied 
on by the defendant to combat the contention of the 
plaintiff in this cause. In the case of Coates vs. District 
of Columbia, 42 D. C. App., 194, upon which defendant 
seems to particularly lay stress, the court held the 
duties imposed upon the health department of the District 
of Columbia are public and governmental in their nature; 
that the disinfection of a dairy supplying milk to the 
residents of the District of Columbia is a governmental 
function of the District health department, and the 
District is not liable for loss of cows resulting from 
negligence in its performance. It will readily be seen 
that this case is not analogous to the one at bar. 

In the case of Brunhke vs. La Crosse, 50 L. R. A., N. S., 
1147, it was held that a municipal corporation can not 
be held liable for injuries to a child who catches hold of 
the chains of a dump wagon used for street cleaning 
purposes just as it is about to be dumped on the theory 
that the municipality is maintaining an attractive 
nuisance. The court further lays down the general 
principle that the city is not responsible for negligence 
in the care and maintenance of highways. 

In Connelly vs. Nashville, 100 Tenn., 262, the action 
was to recover damages for injuries sustained as the 
result of negligence of a driver of a sprinkling cart in 
colliding with the wheel of plaintiff’s buggy. In this 
case the work was being performed exclusively under 
the direction of the health department, and it is more 
than probable that such fact influenced the decision of 
the court, for in this connection the court said: “The 
right or power of the corporation of Nashville to sprinkle 
its streets does not rest as was argued at the bar upon 
subsection 9 of section 17 of its charter, which authorizes 
the city ‘to make appropriations to open, alter, abolish, 
widen, extend, clean and keep in repair streets, etc./ but 
rather upon subsection 7 of section 17, which provides 
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that the corporate authorities may ‘make regulations to 
secure the general health of the inhabitants, and to pre¬ 
vent and remove nuisances.’ . . . While engaged 

in doing work under such an ordinance the municipality 
is discharging a governmental duty and is not respon¬ 
sible for the carelessness of the agent or agency so 
employed.” 

The same is the fact in the case of Love vs. Atlanta, 
95 Ga., 129, 133, in which case action was brought 
against the city of Atlanta due to the running away of a 
mule attached to a wagon driven by a small colored 
boy, employed under the direction of the health board 
of the city in cleaning the streets and removing there¬ 


from such putrid and offensive substances as usually 
accumulate in the streets of densely populated cities, 
and which are necessary to be removed, because remain¬ 
ing they endanger the public health. And it was en¬ 
tirely upon the theory that the employe in question was 
engaged in a work relating exclusively to the public 
health, that the case was decided, for the court says: 

“If the health department was engaged in 
clearing away or removing obstructions from the 
streets which in no way endangered the public 
health, the responsibility of the city would then 
rest upon the rule of liability for work connected 
with repairing and keeping in order the public 
highways.” 

Condict vs. Jersey City, 46 N. J. L., 157, was an action 
brought to recover damages for the death of plaintiff’s 
intestate, caused by negligence in the management 
of a horse and cart owned by the city and under the 
direction of the board of public works. This case is in 
direct conflict with the cases cited on behalf of plaintiff. 
The same may be said of the case of Savage vs. City of 
Salem, 23 Oreg., 381; Kuehn vs. City of Milwaukee, 92 
Wise., 263, in which case the court held that the plain- 







tiff was an independent contractor, and upon that ground 
held the city not liable for damages to his fishing nets 
by reason of garbage which had been dumped into Lake 
Michigan becoming entangled in the nets. The court 
also said that in this case the city was engaged in the 
performance of a public service in which it had no par¬ 
ticular interest and from 'which it derived no special 
benefit, but which it was bound to see performed in 
pursuance of the duty imposed by law, for the general 
welfare of the inhabitants of the community. 

The case of Bryant vs. St. Paul, 33 Minn., 291, is 
another case in which damages are claimed for the mis¬ 
feasance or negligence of the board of health or its 
agents in leaving a vault upon private premises exposed. 

The case of Haley vs. Boston, 77 N. E., 888, 5 L. R. A., 
N. S., 1005, is another one of the cases which are in 
direct conflict with the authorities cited by plaintiff, 
and in which damage was claimed by plaintiff for in¬ 
juries sustained through the negligence of the driver 
of a cart employed by the saintary division of the street 
department of the city of Boston. 

The plaintiffs are of opinion that in view of over¬ 
whelming weight of authority in their favor, the judg¬ 
ment of the Supreme Court of the District of Columbia 
in the above-entitled cause should be reversed, and a 
new trial ordered. 

ROSSA F. DOWNING, 

GEO. A. BERRY, 

Attorneys for Appellant. 
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This is a tort action brought to recover damages from the 
District of Columbia by reason of the fact that Adelbert 
Harris, an infant, had the first joint of his right forefinger 
cut off through the alleged negligence of a driver of a street 
sprinkling cart in closing down the lid of a fire plug, from 
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which he had just filled the tank of the sprinkler, which was 
then being used to sprinkle the streets of the city. 

It is respectfully submitted, that as a matter of law but 
two questions are involved in the case in its present status. 
These questions are, one, Was the sprinkling cart being used 
for the benefit of the health of the community at large, and 
therefore not for the benefit of the appellee, a municipal 
corporation, in its special or private capacity, as distin¬ 
guished from its governmental or legislative capacity? 
Second, Is the protection of the public health a function 
exercised by a municipality in its governmental or legisla¬ 
tive capacity, or is it a function exercised in the interest of 
the municipality for its special or private advantage? 

Answering these questions in the reverse order, it is sub¬ 
mitted that the authorities are so nearly unanimous in hold¬ 
ing that the protection of the public health by a municipality 
is a function which it exercises in its governmental and 
legislative capacity, and for which it is not answerable to an 
individual by reason of its omissions or negligence in that 
regard, that further discussion of this second question need 

not be had. 

The case of Coates vs. The District of Columbia, decided 
in the April term, 1914, by the Court of Appeals of the Dis¬ 
trict of Columbia (42 App. D. C., 194), and the authorities 
there cited conclusively determine this proposition in so far 
as the courts of the District of Columbia are concerned 

The first question, therefore, becomes the only one neces¬ 
sary to discuss at any length, and an effort has been made 
in the following pages to give some .idea of just how this 
question has been treated by the courts of various jurisdic¬ 
tions. 

Reference first is had to Dillon, Municipal Corporations. 
At section 1662 of volume 4 of the fifth edition of this work 
it is stated that a diversity of opinion appears in the de¬ 
cisions as to the liability of a municipality for the negligence 
or torts of its officers and agents engaged in the cleaning of 
the streets and the removal of garbage and ashes from 






private premises. In some jurisdictions all of these duties 
are regarded as governmental functions, and any implied 
liability to the municipality is denied. But the contrary 
view has been held by courts of other jurisdictions. 

Among the cases noted by Dillon is the case of Haley vs. 
The City of Boston, reported in 191 Mass., at page 291 (L. 
R. A., N. S., 5, 1005). The facts of this case were these: 
The driver of a city ash cart drove the cart over the plain¬ 
tiff’s leg and broke it, and there was evidence of the plain¬ 
tiff’s due care and of the driver’s negligence. The question 
of the implied liability of the municipality for this act was 
raised in the trial court where a verdict for the defendant 
citv was directed. The case was then taken to the Supreme 
Court of Massachusetts, which court held that in the Com¬ 
monwealth of Massachusetts no liability existed against the 
municipality to render it liable for damages for the neglect 
or tortious acts of its officers while engaged in the discharge 
of duties of a public character required or authorized to be 
done or undertaken without compensation and in the per¬ 
formance of a public duty; and that this general principle 
of exemption from liability protected the city while perform¬ 
ing functions in behalf of the public health. It will be 
noted by an examination of this opinion that in the Com¬ 
monwealth of Massachusetts liability exists against munici¬ 
palities where the municipality has chosen to take the work 
of repairing or constructing a street or bridge out of the 
charge of the officers designated by law or where it has 
exercised negligence in the construction of water works or 
the laying of water pipes, or in the construction or main¬ 
tenance of sewers, or has ineffectively handled the problem 
of lighting the streets and furnishing 'facilities herefor. 
The removal of the ashes was carried out under the pro¬ 
visions of a city ordinance, which, by its terms, was applica¬ 
ble only to house ashes, which, the court said, 1 were taken 
away as a matter of duty, solely for the public good, under 
the ordinance above quoted.” The exceptions were over¬ 
ruled and the trial court sustained. 
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In the State of Wisconsin there are numerous decisions 
holding that the removal of ashes and garbage and the 
sprinkling of streets are functions performed by a munici¬ 
pality in its governmental character and any implied lia¬ 
bility is denied. The case of Bruhnke vs. La Crosse, de¬ 
cided in January, 1914, and reported in 50 L. R. A., N. S., at 
page 1147, is believed to be the latest Wisconsin decision 
of this nature. The facts in this case were that a small 
child followed along the streets immediately in the rear of 
a wagon used by the city to remove earth and refuse, which 
wagon had a mechanically operated dumping device con¬ 
trolled by chains, which were unguarded and attached to the 
rear of the wagon. The evidence indicated that the driver of 
the wagon negligently operated a device, caused the ashes 
to move, and the child, who was about five years old, was 
thus drawn into contact with the wagon or its parts and 
seriously injured. The court said that the city was not- 
responsible for the negligence of the driver of this wagon for 
the reason that in the maintenance and care of its highways 
the city was engaged in the discharge of governmental func¬ 
tions, and. while in the District of Columbia, the main¬ 
tenance of highways free from defects and obstructions is a 
duty found by the Supreme Court of the United States to 
he imposed upon the city, yet the principle involved in this 
Wisconsin case is identical with the case at bar, as the ex¬ 
emption of the city of La Crosse from liability to answer for 
even a defect in its highways or in the maintenance of its 
streets arises by reason of the absence of a statute in such 
case. It would, therefore, follow, it being admitted gen¬ 
erally that no liability arises except by statute, that the plain¬ 
tiff in this case cannot recover, as there is no Statute in the 
District of Coulmbia making it liable for the negligence or 
torts of its officers or agents while engaged in the perform¬ 
ance of a duty having relation to the protection of public 
health. 

In passing it might be well at this point to refer to one 
of the authorities cited by counsel for appellant, the case 
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of the city of Pass Christian vs. Fernandez, 39 L. R. A., 
N. S., 649. In this case the city was held liable, but, as in 
dicated in the foot note, which is supplemental to the foot 
note of Haley vs. Boston, reported in 5 L. R. A., N. S., at 
page 100o, the question is still a matter of diversity of 
opinion, as shown bv the cases of Louisville vs. Carter, 142 
Ky., 443, and Johnson vs. Sommerville, 195 Mass., 370, 
therein cited, and we are, after all, thrown back on the broad 
general principle, and are to be governed by it rather than 
by individual cases. 

It is submitted that as a matter of principle there is no 
difference between the protection afforded a city by the 
health officers thereof, who may operate under the chief 
health officer and l>e designated as deputies and whose duties 
are to isolate persons suffering with contagious diseases or 
infectious diseases, or to perform the thousand and one other 
duties well recognized as falling within their purview, and the 
duties and functions performed by the agents of another 
department of the city government, whatever may be the 
name of that department, when those duties, as in the in¬ 
stant case, have relation to the removal from the streets of 
any substance, however deposited thereon, which, from its 
nature, or which through lapse of time, had it not been 
removed, would, as a matter of common sense, become the 
vehicle by which disease is spread or in which contagion 
might be propagated. If the sewers of the city become 
clogged with refuse and fail to carry off the surplus water, 
would any one argue that a municipality, acting by its 
health officers, as such, is not engaged in the protection 
of the public health in flushing the sewers to remove the 
obstruction ? Following this argument, assume for the sake 
of argument that the Street Cleaning Department of the 
city is discontinued for a short space of time. Is there any¬ 
thing unreasonable in the conclusion that a heavy rainfall 
might carry the refuse matter accumulated in the streets, in 
the interim, into the sewers and obstruct them, bringing 
about the same condition just assumed, and does it not fol- 
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low. &s a matter of reason, that the only way to guard against 
such a contingency is to regularly and thoroughly sprinkle 
the streets to allay the dust and prevent thereby the spread 
of germs, and to sweep up and remove all of the refuse in 
the streets. Aside from the case of Coates vs. D. C., supra, 
the Court of Appeals of the District of Columbia, in the case 
of the District of Columbia against Tyrrell, 41 Appeals 
D. C., 463, applies the theory of governmental function in a 
case wherein it was sought to hold the District of Columbia 
liable in damages for injuries sustained by the explosion of 
gas in a public school building. In the opinion in that case 
the court holds that the District in the maintenance of the 
school is in the discharge of a governmental function and 
not liable, likening the case to that of Hill vs. Boston, post, 
and differentiating the case from Barnes, Weightman, Wood¬ 
bury, vs. D. C. 

In the case of Connelly vs. Nashville Railway, 100 Tenn., 
262. the plaintiff sought to recover damages for personal in¬ 
juries sustained by Mrs. Connelly, the result, it was alleged, 
of the negligence of one of the defendant s servants, a driver 
of a sprinkling cart, while engaged in the service of the city; 
the negligence complained of being that the driver allowed 
the sprinkling cart to collide with the wheels of plaintiff’s 
buggy, in which she was sitting, so that the horse attached 
to her buggy took fright and overturned the buggy, inflict¬ 
ing the injury complained of. Defendant demurred on the 
theory that the duty which the city was discharging at the 
time of the accident was a public one and that the defendant 
was not liable in damages for the negligence of its agent 

which brought about the injury. 

The trial court sustained defendant’s demurrer, and the 
Supreme Court affirmed that decision, likening the case to 
those in which it has repeatedly been held a municipal cor¬ 
poration is not liable for the tortious acts of its police offi¬ 
cers or for its health officers. Citing Long’s Administrator 
vs. Richmond, 17 Graft, 375, and, also, cases wherein 
municipalities have been held not liable for defects in public 
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squares. Citing Nixon vs. Newport, 13 R. I., 454, or for 
the negligence of an ambulance driver (Maxmillian vs. 
N. Y., 62 N. Y., 160); or for the negligence of firemen (Bur- 
rill vs. Augusta, 78 Me., 118), and Edgerly vs. Concord, 62 
N. H., 8. In the opinion the learned justice said: 

“These cases all rest on the principle that the 
municipality, in each one, at the time of the injury 
complained of, was engaged in the discharge of a 
governmental duty as distinguished from one that is 
purely corporate or ministerial. 

“The case at bar we think clearly within this class. 
The right or power of the corporation of Nashville 
to sprinkle its streets does not rest, as was argued at 
the bar, upon that provision of its charter which au¬ 
thorizes the city to ‘make preparations to open, alter, 
abolish, widen, extend, clean, and keep in repair 
streets/ but rather upon that provision of its charter 
which provides that the corporation may ‘make regu¬ 
lations to secure the general health of the inhabitants 
and to prevent and remove nuisances.” 

“The ordinance of the city, directing the sprink¬ 
ling of this street in pursuance of this charter pro¬ 
vision is one that is sanitary in its character, passed 
in view of the health and comfort of the general 
public. While engaged in doing work under such 
an ordinance, the municipality is discharging a gov¬ 
ernmental duty, and is not responsible for the care¬ 
lessness of the agent or agencies so employed.” 

The case of Love vs. the City of Atlanta, reported in 95 
Georgia Supreme Court Reports, at page 129, is a case 
wherein the plaintiff sought to recover damages from the 
city of Atlanta for injuries sustained by him as the result of 
the running away of an animal attached to a garbage cart 
of the city, the plaintiff alleging that the runaway was due 
to the negligence of the driver of the cart, who was a servant 
of the defendant city. It was also alleged that the driver 
was a small negro hoy, wholly incompetent for the discharge 
of the duty, and the evidence adduced proved the plaintiff's 
cause of action as laid. At the conclusion of the trial the 









judge directed a verdict for the defendant. This judgment 
was affirmed by the Supreme Court, which said, per Mr. Jus¬ 
tice Atkinson: 


“Distinctions do not appear to have been at all 
times accurately drawn between the classes of cases 
in which a municipal corporation would be liable 
and those in which it would not be liable for a mis¬ 
feasance or non-feasance of a public servant employed 
under municipal authority in the discharge of duties 
relating to corporate affairs. One general proposi¬ 
tion, however, seems to have received general recogni¬ 
tion at the hands of courts of last resort, wherever 
that class of cases has l>een considered, and that class 
of cases is, that where an injury sustained is inflicted 
because of the misfeasance of an agent of a corpora¬ 
tion while engaged in a duty pertinent to the exer¬ 
cise of what are termed governmental functions of a 
corporation, the city is not liable. * * * Some 

difficulty has arisen in the proper classification of 
cases in order to assign each to its proper position 
with reference to the liability or non-liability of a 
corporation, and the courts have not been entirely 
consistent at all times in this regard. As an illustra¬ 
tion of this it is held that cities are liable for dam¬ 
ages resulting from the non-report or for the dan¬ 
gerous condition of public streets, and this in the 
absence of strict statutory liability imposed by law. 
It has been held that they are not liable for damages 
occasioned by their fire departments for injuries to 
persons or property in going to or from fires. The 
former case is one that might properly have been 
originally classified among the cases of non-liability. 
* * * With respect to matters concerning the 

public health, however, there is no serious conflict of 
reason, opinion or authority upon the correctness of 
the proposition that the preservation of the public 
health is one of the duties that devolves upon the 
State as a sovereign power. It is such a duty as upon 
proper occasion justifies the exercise of eminent do¬ 
main and the demolition of structures which injure 
or impair the public health. * * * If the State 

delegate to a municipal corporation either by general 





law or by particular statute this power and imposes 
upon it within its limits the duty of taking such steps 
and such measures as may be necessary to the preser¬ 
vation of the public health, the municipal corpora¬ 
tion likewise in the discharge of such duty is in the 
exercise of a purely governmental function affecting 
the welfare not only of the citizens resident within 
its corporation, but of the citizens of the Common¬ 
wealth generally, all of whom have an interest in the 
prevention of infectious or contagious diseases at any 
point within the State, and in the exercise of such 
powers is entitled to the same immunity against suit 
as the State itself enjoys. * * * It will be ob¬ 

served, however, that in order to exempt the city 
from liability, it is not sufficient to show that a par¬ 
ticular work, from the negligent performance of 
which, by the servants of the city, a citizen w r as in¬ 
jured was being performed under the directions of 
the health authorities; but it must be shown that the 
particular work so being done uas connected with or 
had reference to the preservation of the public health. 
* * * It can make no difference in principle as 

to the character of the agents employed in the dis¬ 
charge of this duty with respect to the public health. 
The principle of non-liability rests upon the broad 
ground that in the discharge of its purely govern¬ 
mental functions, a corporate body to which has 
been delegated a portion of the sovereign power, is 
not liable for torts committed in the discharge of 
such duties and in the execution of such powers. It 
can be no more liable because of the failure to select 
competent drivers of garbage carts than a city can 
be held liable for failure to elect a wise, conservative 
and discreet mayor. 

“Let us inquire then, whether the particular service 
being performed by this particular servant of the cor¬ 
poration had special reference to the preservation of 
the public health. The accumulation of garbage, of 
substance offensive to the sense of smell; a substance 
which, if permitted to remain would poison the 
atmosphere and breed diseases infectious and con¬ 
tagious among the inhabitants of the city, may well 
be said to injure the public health. ,, 
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The case of Condict, administrator, vs. Jersey City, re¬ 
ported in 46 New Jersey Law Reports of the Supreme Court 
of that State, at page 157, again illustrates the application 
of the doctrine. This was an action brought to recover dam¬ 
ages for the death of plaintiff’s intestate brought about by 
the negligence of the driver of a city ash cart, who, under 
the directions of the Board of Public Works of Jersey City, 
was engaged in removing the ashes from boxes and parcels 
placed on the sidewalk by citizens. The injury was caused 
by the negligent dumping of the cart. The opinion of the 

court, by Judge De Pue, states: 

“By the charter of Jersey City the Board of Public 
Works is made a department of the city government 
Upon this board devolves the duty of cleaning and 
clearing the streets and public places. * * * It 

is a settled law of this State that an action will not 
lie in behalf of an individual, who has sustained a 
special damage from the neglect of a municipal cor¬ 
poration to perform a public duty unless the right to 
sue for such an injury is given by statute.” (Citing 
several New Jersey cases.) 

The opinion then refers to the well-known doctrine of the 
exemption of a municipuality from liability to answer in 
damages for the wrongful acts of its police officers in the en¬ 
forcement of ordinances, or for the negligence of its officers or 
agents in executing sanitary regulations for preventing the 
spread of contagious diseases or for injuries occasioned by the 
negligence or misconduct of firemen while engaged in extin¬ 
guishing a fire or for the damages resulting from the acts of 
employees of the Commissioners of Public Charities in driv¬ 
ing ambulances (Maxmillian vs. N. Y., 62 N. Y., 160), and 
proceeds as follows: 

“The true principle on which the municipal cor¬ 
poration is exempted from liability in such cases is 
that given by Chief Justice Dixon in Hayes vs. City 
of Oshkosh, 33 Wis., 314, that the corporation is en¬ 
gaged in the performance of a public service in which 
it has no particular interest and from which it de- 
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rives no special benefit or advantage in its corporate 
capacity, but which it is bound to see performed in 
pursuance of a duty imposed by law for the general 
welfare of the inhabitants of the community, and that 
persons employed in the performance of such duties, 
though employed by the corporation, act as public 
officers charged with a public service. * * * To 

impose upon the corporation liability for the negli¬ 
gence of such employees would indirectly fix upon 
the corporation a liability from which it is by law 
and considerations of public policies exempted.” 


The directed verdict for the defendant by the trial court 
in this case was affirmed by the unanimous vote of the chief 
justices sitting. 

In the case of Savage vs. The City of Salem, 23 Oregon 
Supreme Court Reports, 381, the court said (p. 384): 

“It follows then, that the water tanks in question 
having l>een erected by plaintiff, by the authority 
and permission of the defendant at the place desig¬ 
nated and selected by its agent and under his super¬ 
vision cannot be held to be a public nuisance per se, 
if they were erected and maintained for public and 
not private purposes, and this depends upon whether 
sprinkling the streets of a municipality is a public 
purpose, or, in other words, a business in which the 
corporation itself, may lawfully engage. These seems 
scarcely room for two opinions upon this point, so 
unquestionable is it, that street sprinkling is a public 
purpose. As was said by Judge Pierpont in West vs. 
Bancroft, 32 Vermont, 371, in sustaining the right 
of a city to construct a reservoir in the street for the 
purpose of retaining water to be used in sprinkling 
the streets and extinguishing fires: 

“ ‘All those acts which tend to facilitate travel, and 
add to the ease, comfort, and convenience of the 
traveler or his beast, whether it be by cutting down 
the hills, filling ravines, paving roads, erecting water 
troughs, or sprinkling streets, are acts which it is 
proper and often necessary for the public to do. 
* * * And perhaps no other one of these acts 

would do so much to add to the comfort of the passers 
on the highway as well as all of the inhabitants of the 
village, as that of sprinkling the streets.’ And in 
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State vs. Reis, 38 Minn., 371, it was held that street 
sprinkling is a ‘local improvement,’ for which an 
assessment may be levied. * * * In the course 

of the opinion Judge Mitchell said: ‘That street 
sprinkling is a public purpose is unquestioned.’ ” 

The case of Kuehn vs. The City of Milwaukee, decided 
January term, 1896, and reported in the 92d Wisconsin, 
page 263, was an action brought against the city of Milwau¬ 
kee to recover damages to fishing nets of the plaintiff by rea¬ 
son of garbage which had been dumped into Lake Michigan 
becoming entangled in the nets. The city demurred, and 
the Supreme Court, in holding that the demurrer was well 
taken, said: 

“If the Commissioners of Public Works had done 
this work by their own employees and servants with¬ 
out the intervention of an independent contractor 
the city would not have been liable for such an in¬ 
jury growing out of the acts of such employees or 
servants, for it is a public service as distinguished 
from a corporate duty, and in that respect it is like 
the fire, health, or police departments of cities. In 
such cases, ‘a corporation is engaged in the perform¬ 
ance of a public sendee, in which it has no particular 
interest, and from which it derives no special benefit 
or advantage in its corporate capacity, but which it 
is bound to see performed in pursuance of a duty im¬ 
posed by law, for the general welfare of the inhab¬ 
itants of the community/ ” citing several Wisconsin 
cases, and also Condict vs. Jersey City, supra; Bryant 
vs. St. Paul, 33 Minn., 289. and Dillon on Municipal 
Corporations. 

The case of Massano vs. The Mayor, etc., of New York, 
reported in 160 New York Reports, at page 123, and cited 
by appellant as an authority on the general doctrine that 
a municipality is liable to answer for the negligence of any 
of its officers connected with the maintenance or cleaning of 
streets, does fix the liability of the city of New York, as 
appellant claims, but solely upon the theory that the ash 
cart of the street-cleaning department of New York was an 






adjunct of the maintenance of the streets rather than an 
adjunct of the Department of Health, and this by virtue of 
the statute under which the duty accrued to the city of New 
York to keep its streets in repair and to see that they were 
thoroughly cleaned and kept clean at all times; also to re¬ 
move the sweepings, ashes, and garbage as often as the public 
health and use of the streets required it to be done. The 
court said in this connection that it was clear that the city 
of New York, in the care of its streets, both as to repairs and 
cleanliness, is acting in the discharge of a special power 
granted to it by the legislature (opinion, last paragraph, p. 
129),. 

The dissenting opinion of Judge Gray in this case sup¬ 
ports the contention of the District of Columbia in the case 
at bar, and follows the broader doctrine that the city is not 
liable to answer for damages occasioned by a branch of the 
street-cleaning department while about the exercise of its 
proper function. Judge Gray, in his dissenting opinion, 
says: 

“In creating this department of the New York 
city government, the legislature delegated to it, as a 
political agency, a duty which related to the protec¬ 
tion of the public health. This duty is one of the 
highest that pertained to government, for its full and 
proficient performance manifestly required such 
legislation as would tend to insure the removal and 
prevention of conditions favorable to the develop¬ 
ment, or the spread of diseases.” 

It will be observed that this dissenting opinion recognizes 
the implied liability of the municipality to keep its streets, 
bridges, and other ways of passage in repair, and that such 
acts are corporate acts as distinguished from governmental. 

The case of Ostram vs. San Antonio. 62 Southwestern, at 
page 909, which case appellant relies upon and which re¬ 
versed the trial court and held the city of San Antonio to 
be liable in damages for a trespass upon private property 
by hauling garbage from the city of San Antonio thereover, 
even after the city had been enjoined for so doing, is a case 








14 


which in effect holds that in the disposition of its garbage the 
city is exercising, not a governmental function, but a duty 
specifically imposed upon it by law. This opinion recognizes 
the general doctrine that the protection of health is govern¬ 
mental, but reaches the conclusion that the removal of gar¬ 
bage is not connected therewith. The same difference of 
opinion as to which class of powers an act of this sort falls 
within appears in this case, and the decision, after all, is but 
the expression of the Supreme Court of Texas, following the 
opinion in the case of Fort Worth vs. Crawford, 64 Texas, 
202, that this is a private or corporate act and not a govern¬ 
mental one. It is difficult to understand, in the light of the 
reasoning of other cases cited herein, just how the court con¬ 
cludes that the city of San Antonio, bound as it is by law 
to remove this garbage, primarily and especially for the 
benefit of its own people, is not thereby doing something in 
which the people of the State may not be interested or 
profited. 

The case of Hill vs. The City of Boston, 122 Mass., 344, 
is a case in which this whole theory is given, as Judge Dil¬ 
lon says in his work on Municipal Corporations, “a most 
masterly and learned discussion,” this doctrine being therein 
treated in every phase, and it is submitted that the conclu¬ 
sions therein arrived at have not at any time by any court 
been logically negatived. The opinion is a lengthy one and 
deals with the subject from the time of its treatment in early 
English cases down to and through the opinion of the Su¬ 
preme Court of the United States in Barnes vs. District of 
Columbia; Weightman vs. D. C.; Woodbury vs. D. C. Judge 
Gray, who rendered that opinion, concludes, after an ex¬ 
amination of the English authorities on the subject: 

“That when a duty is imposed upon a municipal 
corporation for the benefit of the public, without any 
consideration or emolument received by the corpora¬ 
tion, it is only where the duty is a new one, and is 
such as is ordinarily performed by trading corpora¬ 
tions that an intention to give a private action for a 
neglect in its performance is to be presumed.” 
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Further in the opinion he says: 

“The earlier eases in the Supreme Court of the 
United States contain nothing inconsistent with our 
own decisions upon this subject. In Fowle vs. Alex¬ 
andria, 3 Peters, 398, 409, Chief Justice Marshall 
pointed out that the general rule of money corpora¬ 
tions or those carrying on business for themselves are 
liable for interests was not equally applicable of a 
legislative corporation established as a part of the 
government of the country.” 

And further, at page 379: 

“The cases in the Supreme Court of the United 
States in which private actions have been sustained 
against a city for neglect of a duty imposed upon it 
by law, are of two classes, first, those which arose 
under the peculiar terms of special charters, in the 
District of Columbia, as in Weightman against 
Washington, and Barnes vs. District of Columbia, 
(and it will be remembered in these two cases we have 
damages caused by defects in highways or bridges), 
and second, those which * * * arose in New 

York or Illinois, and in which the general liability 
of the city was not denied or even discussed, and 
apparently could not have been, consistently with 
the rule by which the Supreme Court of the United 
States, upon questions of the construction and effect 
of the constitution and statutes of a State, follows 
the latest decisions of the highest court of a State, 
even if like words had been differently construed in 
other States.” 

The case of Workman vs. N. Y., etc., reported in 179 
U. S., at page 552, has frequently been cited by counsel as an 
authoritative decision by the Supreme Court on the question 
of the extension of any such doctrine as is here urged, but 
if that case be examined it will be discovered that the decision 
was based solely upon the applicability of the maritime law 
and that, in effect, the decision only goes to the extent of 
holding that in admiralty cases courts of admiralty of the 
United States are not bound by local or State laws. How- 


ever, assuming for the sake of argument that this decision 
is not based upon admiralty law, it is evident that Mr. Justice 
White, who delivered the opinion, was under the impression 
that the right to maintain the action against the city was 
given by statute. On page 564, he says: 

“In addition to making the city liable for all ex¬ 
penses connected with the maintenance and operation 
of the department, it was provided in section 454 
(N. Y. Laws of 1882) of the statute that any damage 
caused by the authorized destruction of buildings to 
stay the progress of fire should be borne by the city 
of New York.” 

Mr. Justice Gray, with whom were Mr. Justice Brewer, Mr. 
Justice Shiras, and Mr. Justice Peckham, dissented from the 
opinion and in a masterly review of the authorities of Eng¬ 
land, the several States and the United States concluded that 
no liability existed against the municipality even under the 
admiralty law. At page 575 of the dissenting opinion we 
find this language: 

“We had supposed it to be well settled, on authority 
and on principle, that no private suit could be main¬ 
tained against a municipal corporation for an injury 
to person or property caused by negligence of mem¬ 
bers of its fire department while engaged in the per¬ 
formance of their official duties.” 

It will be noted that the decision in this case was that of 
a bare majority of the court. 

It is therefore respectfully submitted that the trial court 
committed no error in granting appellee’s motion for an in¬ 
structed verdict. 

Respectfully submitted, 

CONRAD H. SYME, 

ROBERT L. WILLIAMS, 
Attorneys for Appellee. 
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